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In the Matter of the Appeal of ;
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For Appellants: Roger W Sleight,
in pro. per.

For Respondent: Terry Collins
Counsel

OP.1 NI_ON

This appeal is made pursuant to_ section 19057,
subdi vi si on ?a), of the Revenue and Taxation Code from
the action of the Franchise Tax Board in denyin? t he
claim of Roger W Sleight for refund of a penaliy

in the
amount of $%59.67 for the year 1980.
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Appel 'ant requested and received an externsion
of time in which to file his 1980 California personal
income tax return. The extension request showed an
expected tax liability of $9,540 and $5,040 in previously
pald estimated tax. The bal ance of the expected tax,
$4,500, was subnmitted with the request for extension.
Appellant's return was ultimately filed on Septenber 21,
1981, which was within the extension period. H's return,
which reflected a total tax liability of $14,264, was
acconpani ed by a paynent of $4,724.

Upon review, respondent assessed a |ate paynent
penal ty of $359.67 pursuant to Revenue and Taxation Code
section 18684.2. Appellant paid the assessed penalty =~.ad
filed the subject claimfor refund, which was subsequently
deni ed by respondent. The propriety of respondent's
action is now before us in this appeal.

Appel | ant chal l enges the inposition of the late

ﬁaynent penalty,. arguing that the difficulty in estimting
is 1980 tax liability constituted reasonable cause for
the underpayment. Specifically, appellant asserts that

as of April 15, 1981, he was unable to conpute the gain

to be recognized fromthe disposition of certain real
property (hereinafter the "Jackson Street property")
transferred in 1980 because of the conplexity of the tax

| aw and because of the lack of the relevant iInformation
upon which to conpute the tax.

Wiile the record is far fromclear, it appears
that appellant entered into a contract to sell or exchange
t he Jackson Street property on Play 1, 1980. As part of
that agreement, the parties apparently agreed to cooperate
in an attenpt to consummate a tax-free exchange utilizing
a deferred two-party exchange commonly known as a Starker
exchange. (See Starker v. United States, 602 F.2d 1341
(9th Gr. 1979).) 1If the parties had been successful
in satisfying the rigid and technical requirenents of
Starker, appellant contends that no gain would have been
recogni zed' by him on the exchange of the subject property.
(See Rev. & Tax. Code, § 18081; Comment, Like-Kind
Exchanges After Starker: | npli cati ons for California
Revenue & Taxation Code Section_ 18081, 12 Pacific L.J.
1147 (1981).) The transaction which was antici pated
to satisfy the tax-free requirenments of Starker was
consummated in October of 1980. Appellant contends that
"several nonths later" it was determned that that trans-
action would not qualify as a tax-free exchange under
Starker and, accordingly, gain on the disposition of the
“Jackson Street property had to be recogni zed. Nor eover,
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appel l ant alleges that on April 15, 1981, he | acked the
rel evant records to compute the amount of gain. Accord-
ingly, appellant argues that as of April 15, 1981, he
was unable to conpute the gain to be recogni zed fromthe
di sposition of the Jackson Street property.

In pertinent part, section 18684.2 provides as
foll ows:

(a) .In case of failure to pay the anmpunt
shown as tax on any return specified in this
part on or before the date prescribed for pax-
ment of such tax, .- unless it is shown that
such failure is due to reasonable cause and not
due to wllful neglect, a penalty is herebﬁ
i nposed consisting of: (1? 5 percent of the
total tax unpaid (as defined in subdivision
(c)), and (2) an anmobunt conputed at the rate of
0.5 percent per nonth of the "remaining tax"
éas defined in subdivision (d)) for each nonth

uring which the tax is unpaid (not exceeding
36 nonths).

* Kk x

(¢) « . . [Tlotal tax unpaid neans the
anount of tax shown on the return reduced by:
(1) the ampunt of any ﬁart of the tax which
is paid on or before the date prescribed for
filing the return, and (2) the amount of any
credit against the tax which may be clai ned
upon the return

(d) ... "[R]lemaining tax" neans total
tax unpai d reduced by the amount (if any) of
any paynent of the tax. (Enphasis added.)

Section 18551, which is applicable to appellant, provides
as foll ows:

The tax inposed under this part shall be
paid on the fifteenth day of April follow ng
the close of the cal endar year, or, if the
return is made on the basis of a fiscal year,
on the fifteenth day of the fourth month
following the close of the fiscal year

Finally, while respondent is statutorily authorized to
grant reasonable extensions of time for the filing of
.a return (Rev. & Tax. Code, § 18433, subd. (a)), the
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granting of such an extension does not operate to extend
the tine for the paynent of any tax due. (Cal. Admn.

Code, tit. 18, reg. 18433.1, subd. (b)(6).)

Since appellant failed to pay $4,724 of his
total personal inconme tax liability for the year in iSssue
until September 21, 1981, respondent's inposition of the
penalty for late paynment of tax was proper, unless such
untinely paynent was due to reasonablecauseand not due
to willful neglect. Appellant bears the burden of proving
that both of those conditions existed. (Rogers Hornsby,

26 B.T.A. 591 %1932); see Appeal of Telonic air, Inc.,
Cal. St. Bd. of Equal., May 4, 1978.) 1In order to estab-
| i sh reasonabl e cause, the taxpayer nust show that his
failure to tinmely pay the proper amount of tax occurred
despite the exercise of ordinary business care and
pr udence. (See Sanders v. Commissioner, 225 F.2d 629
10th Gr. 1955), cert. den., 350 U S. 967 {100 L.Ed. 8391
é1956ﬁ Appeal of Cticorp Leasing, Inc., Cal. St. Bd. of
Equal ., Jan. 6, 1976; Appeal of Loew s San Francisco Hot el
), Cal. St. B4. of Equal.,Sept. 17, -

Section 18684.2 is, insofar as relevant to
this discussion, the substantive counterpart to section
25934. 2, which constitutes part of the Bank and Corpora-
tion Tax Law.' The inposition of the penalty inposed
under the latter section was upheld in the Appeal of
Cerwi n-Vega |nternational, decided August 715, 1978. In
that case, the taxpager, a domestic international sales
corporation, was unable, becauseof federal law, to
resol ve certain accounting problens until six nonths
after the close of its first fiscal year. In holding that
the penalty was properly assessed, we concluded that such
difficulties did not constitute reasonable cause for
failure to conply with the applicable law. The record
of this appeal presents nuch |ess conpelling evidence of

reasonabl e cause,

Appel l ant has failed to support his assertion
that he was unable to conpute the gain to be recognized
on the disposition of the subject property by April 15,
1981. Al the events which would determ ne the tax
treatment of the disposition had occurred by Cctober of
1980. Neverthel ess, appellant contends that it took
"several nonths'" to determine that gain had to be recog-
nized in 1980. However, appellant has introduced no
evidence indicating what, it any, difficulty-caused this
delay in computing the gain to be recognized. The nere
fact” that appellant apparently did not conpute the gain
until Septenber of 1981 does not constitute reasonable
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cause for the.late paynment of his 1980 tax IiabiIiEy.
(Appeal of M _B. and G M Scott, Cal. St. Bd. of Equal.
oct . 14, 1982,) The alleged difficulty encountered by
appel lant in determning his incone with exactitude does
not negate the requirenent that he nake paynments based
upon a reasonably accurate estimate of his tax liability.
(See Cal. Admn. Code, tit. 18, reg. 18433.1, subd. (c).)

Qur conclusion that there was no reasonable
cause for appellant's failure to pay the tax when due
obvi ates the necessity of considering whether such
failure was due to willful neglect.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in deny-
ing the claimof Roger W Sleight for refund of a penalty
in the amount of $359.67 for the year 1980, be and the
sane i s hereby sustained.

Done at Sacranento, California, this 26th d.y
of October , 1983, by the State Board of Equalization,
with Board Members M. Bennett, Mr. Collis, Mr. Dronenburg,
Mr. Nevins and M. Harvey present.

WIliam M. Bennett - --, Chairman
Conway H Collis , Menmber
Ernest J. Dronenburg, Jr.__ __, Member
Ri chard Nevins , Menber
_Walter Harvey* , Member

*For Kenneth Cory, per Government Code section 7.9
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